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Synopsi s:
The prima TfTacie case of the |Illinois Departnent of Revenue (the

"Departnent”) was established by admssion into evidence of the Notice of
Deficiency issued by the Departnment on Mirch 8, 1995 to TAXPAYER (the
"Taxpayer") in the anpunt of $605.85. The basis of the notice was that the
taxpayer failed to file the first, third and fourth quarter wthholding tax
liabilities for the 1990 taxable year. The taxpayer tinmely protested the
notice, requesting a hearing on the issue of abatenment of penalties and
i nterest. At the hearing it was established that the taxpayer had reasonable
cause for an abatenent of the penalties. There is no statutory provision for an
abatenment of interest. It is recommended that the decision of the Director of
the Departnment be that the Notice of Deficiency be reduced to reflect the

abat ement of penalties.

Fi ndi ngs of Fact:




1. Pursuant to its grant of authority under provisions of
statute 35 ILCS 904(c) the Departnent issued a Notice of Deficiency on March 8,
1995 for the first, third and fourth quarters of the 1990 taxable year and
served such notice on the above-naned taxpayer. (Dept. Ex. No. 1)

2. The taxpayer tinely protested the notice on March 22, 1995,
requesti ng an abatenent of penalties and interest. The basis of the request was
that the taxpayer had relied upon the services of a professional organization
for payroll disbursenments and preparation of the tax returns and the
prof essi onal organization failed to do so. (Dept. Ex. No. 2)°!

3. The taxpayer is a not-for-profit organization that serves
|l ow incone residents in a Chicago Housing Authority public housing devel opnent.
(Dept. Ex. No. 2)

4. The taxpayer is exenpt from paynment of federal inconme tax
pursuant to a 501(C)(3) designation granted by the Internal Revenue Service.

(Taxpayer Ex. No. 7)

L The Protest of the taxpayer stated:
Backgr ound: TAXPAYER is a not-for-profit organization
that serves low incone residents in a Chicago Housing
Aut hority public housing devel opnent.

The organization's primary source of funding were federa
governnent grants during the periods in question. The
then board of director retained the services of a
prof essi onal organization (CENTER [sic] Center) to nmke

payroll disbursenents, prepare payroll tax returns and
make other disbursenents (including paynents for payroll
tax liabilities). The individuals who were nmenbers of the

organi zation at that time (they are not involved with the
organi zation now) had no training or know edge in these
matters. The [sic] had every reason to believe, and did
believe, that these matters were being handl ed properly.

O her pertinent facts regarding this issue includes the
fol | owi ng:

* The organi zation | acked funds to pay the penalties and
i nterest due.

*  The present board did not have access to records
regarding the aforementi oned matters.
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5. A tax return for the taxpayer for 1989, dated January 31,
1990, and subnmitted to the Departnent, was signed by the fiscal agent. ( Dept .
Ex. No. 4)

6. The taxpayer had the CENTER serve as its fiscal agent
starting March 24, 1989. (Taxpayer Ex. No. 2)

7. The CENTER reaffirnmed their conmtnment to the taxpayer by
letter dated May 26, 1989. (Taxpayer Ex. No. 3)2

8. This support was gradually dimnished throughout the
remai nder of 1989. However, the CENTER continued to handl e the accounts for the
taxpayer until they found a suitable alternative as was discussed in the letter

dated February 19, 1992, fromthe CENTER to the taxpayer. (Taxpayer Ex. No. 1)

Concl usi ons of Law

2, The letter denpnstrates what the taxpayer had done in the previous nonths
i n building TAXPAYER and the relationship with the CENTER. It states:

The  CENTER, which works wth a nunber of | ow incone
organi zations and groups in Chicago in relation to their self-help
goals is happy to strongly reconmmend that TAXPAYER be awarded the
Conpr ehensi ve | nprovenment Assistance Program (ClIAP funds needed to
prepare for resident managenent. [sic]

Your | eadership group has nade considerabl e progress, during the
| ast eight nonths, in building ORGAN ZATI O\ You have already
denmonstrated the capacity to develop an organization which is
responsive to conmunity issues and problens, beginning with your
survey of those problens and the establishing of active resident
comrittees related to security, maintenance and beautification.

We recognize, as you do, that ORGAN ZATION, with effective and
i mgi nati ve resident nanagenent, can be a nodel devel opnent not only
in Chicago but nationally. In a largely segregated City,
ORGANI ZATION is a richly diverse conmunity of black, white, Hi spanic
and other groups. And, unlike nmuch of the cenent and steel highrise
[sic] public housing lined up in congested areas, Lathrop's md-rise
brick buildings, however nuch in need of repair and inproved
mai nt enance, are architecturally graceful structures located in a
park-like setting with space to create gardens and pl ay areas.

CENTER stands ready to continue to assist TAXPAYER in achieving

your goals. W believe, with comunity-wide commtnment and wth
further training and technical assistance, supported by Cl AP funds,
you can and will achi eve resident nanagenent.
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The Illinois Income Tax Act at 35 ILCS 5/704 requires enployers to deduct
and withhold income tax for its enployees and obligates the enployer to remt
those taxes to the Departnent. The Act states that the enployer is liable for
such tax at 35 ILCS 5/705. At issue herein is not the question of the liability
for the tax, but whether the taxpayer has shown reasonable cause for an
abat ement of the penalties that acconpany the liability.

The Notice of Deficiency assessed 81001, 81002(a) (c) and 81005 penalties

in addition to the underlying tax. The Act at Article 10 (Ill. Rev. Stat. ch
120 para. 10) explains the penalties and interest provisions. Section 1001
i nposes penalties for failure to file a return. It states:

In case of failure to file any return required under this Act on the
date prescribed therefor, (determined with regard to any extensions
of time for filing), unless it is shown that such failure is due to
r easonabl e cause, . ..

Section 1002 penalties are inposed for failure to pay tax and 81002(c)
refers to the nonwillful failure to pay withholding tax. A simlar provision to
the above reasonable cause |anguage is found there. There is no reasonable
cause language in the statute for an abatenent of 81002(a) penalties which are
i nposed for the negligent failure to pay the tax. The record is unclear as to
whi ch sub-section applies.

Section 1005 penalties are inposed for the underpaynent of tax. Agai n,
there is reasonable cause |anguage in the statute for an abatenent of §1005
penal ti es.

I have been unable to find any Illinois case law to establish what is
consi dered reasonabl e cause for the abatenent of incone tax penalties due to the
reliance upon a tax preparer. However, the Incone tax negligence penalty, a
part of the Internal Revenue Code found at 26 U. . S.C. AL 86653, has numerous cases
in which the taxpayer was found not to be liable for the tax due to the reliance

on an agent. See Betson v. C I1.R Service, 802 F.2d 365 (C. A 9, 1986); Gaddis

v. US., 330 F.Supp. 742 (D.C.Mss.1971); Mller v. US., 211 F.Supp. 758

(D. C. Wo. 1962); Jackson v. C.1.R, 86 T.C. 492 (1986)
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I find that the taxpayer herein has established that they are entitled to
an abatenment of penalties where it is so allowed.
| therefore recommend that the Director of the Departnent of Revenue reduce

the Notice of Deficiencies by abating the 81001, 81002 and 81005 penalties.

Respectful ly Subm tted,

Barbara S. Rowe
Adm ni strative Law Judge

August 5, 1996



